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Abstract

The spate of production, importation and manufacture of fake, substandard, and defective products, which put
life and limb into danger, is becoming alarming in Nigeria. The consequential damage caused by such product are
calamitous, while whether recovery for some head of claim remained uncertain. Aside from this, Nigerian courts are yet
to be tasked with some head/ type of claims caused by defective product. It is in the light of this that this paper set out
in the main to examine and discuss types/heads of recoverable damage in respect of losses caused by defective products,
while inspirations will be drawn from comparative jurisprudence with the view of providing a direction for Nigerian law
in this regard.
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Introduction

Product liability is not yet a separate field of study in Nigeria unlike the position in other
jurisdictions."' Nigerian Law recognize product liability claims under the broad spectrum of
the Nigerian law of torts. However, Nigerian courts are yet to be tasked on recovery for some
categories of contentious claims within the scope of this discourse.? Obviously, defective products
may cause various types of harm, including personal injury and property damage. This work in
the main set out to discuss the type of recoverable damages /head of damages for loses caused by
defective products. It also examine the law in other jurisdictions on the subject matter of discourse
with the view of providing guidelines towards improving the current state of Nigerian law.
Reason being that there are dearth of authorities, lacunae and uncertainties in this area of Nigerian
law. The jurisdictions which will form the basis of our comparative examination are the United
Kingdom which position represents English Law, the United States of America and India.

The scope of this discourse is within the province of Tort law and this paper is principally
divided into six segments comprising of the following: (i) Meaning of product liability and
Concept of damage (ii) Recoverable damages under Nigerian law, (iii) Comparative Jurisprudence
and heads of recoverable damages (iv) Lessons learnt from comparative jurisprudence (v) Whither
Nigerian jurisprudence and (vi) Conclusion and recommendations.

Meaning of Product Liability

The expression “product liability” examines the civil liability of those engaged in
manufacturing, distribution and selling of products in tort law for injury occasioned by such
defective products.’

The term has been described and understood to refer to “the civil liability of manufacturers and
others where damage or loss is caused by products or part thereof which fail to meet the standards
claimed expressly or implicitly for them or which are dangerous or otherwise defective.”* This
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definition is wide enough to accommodate defects, which belong to the province of contract or
sales law, which are outside the scope of this paper.

Concept of Damage and Damages

The word damage and damages are two separate words, with separate distinct meanings
within product liability claim. The word “damage” within the context of product liability claim
and presumably under the general law of tort refer to the injury occasioned to the claimant
by the tortfeasor, or better still, it could refer to loss for which compensation is sought. This is
in contradistinction to damages which is the money awarded to compensate for the injury
occasioned by the tortfeasor. Gahan defines damages as ‘the sum of money which a person
wronged is entitled to receive from the wrongdoer as compensation for the wrong’.” The rationale
for the award of damages in tort cases is to provide remedies which will restore the claimant to
his original position prior to the occurrence of such tort. In the Nigerian case of Chief Aina Jegede
v David Bamidele,® damages was defined “as monetary compensation for loss or injury to a
person or property. In other words, damages are the sum of money received from a wrongdoer as
compensation for the wrong.”

The types of recoverable damage that is relevant to this discourse and which will be discussed
in this work are the following: (a) Damage to person and accompanying loss, (b) Property damage
and cost of repair to avoid a threatening loss and consequential loss arising therefrom, (c) Damage
to the defective product, (d) Pure economic loss, (e) Special damage. (f) General damage, and (g)
Punitive damage.

Types of Recoverable Damages in Product Liability Claim in Nigeria

This segment is devoted to a discourse of types of recoverable damages in product liability
claim in Nigeria. Traditionally, as earlier noted above the rationale for the award of damages
in a tort claim is to compensate the injured party and not to allow him profit from such loss or
protect economic interest. The principle behind the award of damages was succinctly captured by
Gary Chan Koke Yew & Lee Pey Woan in their text.” In a product liability regime regulated by the
principle of negligence, recovery for the types of damages discussed below will be discussed.

Damage to person and accompanying losses

Personal injury in a negligence action is defined as ‘any harm caused to a person, such
as a broken bone, a cut, or a bruise or bodily injury’.® It also includes shock, pain, agony and
discomfort. Support for this view is found in the Nigerian Supreme court’s decision in the product
liability case of Edward Okwejiminor v G Gbakeji and Nigerian Bottling Co Plc.” In this case, the
claimant claimed the following as damages:

“(a)The sum of N551.00 being medical expenses borne by the plaintiff as a result of the
negligent acts of the defendants in bottling and selling a contaminated and poisonous
Fanta orange drink to the plaintiff;

(b) The sum N27.00 being costs of the crate of mineral purchased from the 1st defendant;

(c) The sum of N299,000.00 being general loss of business expectation, profits or income for
the period of the plaintiff’s treatment and time for recuperation;

(d) The sum of N700,422.00 being general damages for loss of life expectancy; and
(e) The sum of N1,000,000.00 being damages for shock, pain, agony and discomfort suffered
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by the plaintiff as a result of the contaminated Fanta drink bottled and sold by the
defendant.

The total sum claimed was N2,000,000.00.

While the trial court allowed recovery for the above category of claim and also reduced the
quantum of damages; it observed as follows:

...that the 2nd defendant is liable under this head of claim. I have considered carefully the
circumstances and the facts of this case and I come to the conclusion that the plaintiff is entitled
to the sum of N950,000.00 (Nine hundred and fifty thousand naira) as damages for the injury
suffered by the plaintiff as a result of the consumption of the contaminated Fanta orange drink
against the 2nd defendant."

The point being made here is that recovery for personal injury and other related injury under
this head of claim is recognized under Nigerian law.

Property Damage: Cost of repair to avoid a threatening loss and consequential loss arising
therefrom

There are instances when a defective property may not cause injury to a person, rather such
may be occasioned to a property. In addition, there may even be need to avoid a threatening loss
and consequential loss arising therefrom. This may manifest in any of the following ways.

(a) Cost of repair to avoid a threatening loss or consequential loss therefrom.
(b) Damages to the product itself.
(c) Damages to other property or properties.

(d) Damages for the loss of use, lost profits and interruption of business arising from the
instances mentioned above.

While there is dearth of authority on recovery for these types of damage presently in Nigeria,
Nigerian law and courts decisions on the above heads of claim is likely to be on the same footing
with English law. The current English law position is controversial as to whether the cost of
remedial work undertaken to avert danger is recoverable."

Damage to the defective product

The position for recovery as decided in the case of Donoghue v Stevenson'” is premised on
the fact that there must be an existing danger to the person or to the person’s property, one may
be tempted to argue that damage occasioned to the defective product itself is not recoverable."”
Recovery for this type of loss is controversial, and to date there is no known decided authority
on this issue in the Nigerian jurisdiction under review; except for that which permits recovery
to damaged property caused because of negligence, and not directly under Donoghue’s case
principles."

Pure economic loss

Pure economic loss is financial damage suffered because of the negligent act of another party,
which is not accompanied by any physical damage to a person or property. Tort mechanisms
customarily frown upon recovery for pure economic losses; except under exceptional
circumstances.” Primarily, recovery in negligence has always been connected with the existence
of physical damage.'® Recovery for economic losses are however allowed under exceptional
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circumstances. The current position under English law on recovery under this head of claim
is also posited to be the law in Nigeria; reason for this proposition is premised on the fact that
English law is one of the sources of law in Nigeria and decisions from this jurisdiction serve as
persuasive authourity in Nigeria. The English law position is represented by the decision in the
case of Muirhead v Industrial Tank Specialities."” The plaintiff contended that he was entitled to
recover for the various losses he suffered as a result of damage occasioned to his lobsters which
were destroyed owing to a defect in the cooling appliances in which they were stored. He further
argued that he was entitled to recover for both the market value of the lobsters and the cost of
cleaning the lobster tank. On appeal, the court unanimously disallowed recovery in tort for the
whole economic loss suffered. Recovery was allowed only for foreseeable physical loss and any
consequential economic loss suffered as a result of that physical damage, and a claim for lost
profits failed. Goff L] stated as follows:

“I therefore conclude that the manufacturer should be held liable to the plaintiff, not in respect
of the whole economic loss suffered by him, but only in respect of the physical damage caused to
his stock of lobsters, and of course only financial loss suffered by the plaintiff in consequence of
that physical damage.”

The decision in the case of Junior Books v Veitch Co Ltd,"®is also relevant on this issue
of recovery for pure economic loss; however the judgement has been regarded as somewhat
exceptional in this field and the clarity of its reasoning has been questioned"

Special damages

The law does not presume this type of damage; it must be specifically pleaded and proved.
Bowen L], in the English case of Radcliffe v Evans,* described this head of damage as follows:

Special damage is the particular damage (beyond the general damage) which results from the
particular circumstances of the case and of the plaintiff’s claim to be compensated, for which he
ought to give warning in his pleadings in order that there may be no surprise at the trial.*'

Where the loss occasioned by the negligent act of the defendant has led to the loss or damage
of the plaintiff’s property, such loss will be recoverable, since the aim of the law is to restore the
plaintiff to its original position, restitutio ad integrum.*

Damages, in this sense, may include the cost of repairs. In Ekpe v Fagbemi,® the Supreme
Court held that, where the plaintiff's property is damaged, the estimated cost of repairs is
recoverable as special damages and not general damages.* Bello JSC (as he then was) observed as
follows: ‘Recoveries are also allowed under this head for loss of use, while reasonable steps must
be taken to mitigate such loss.’

From the above, it can be inferred that recovery will be allowed in respect of a product liability
claim for special damages as long as it is specifically pleaded, proved and provided reasonable
steps to mitigate the loss have been taken by the plaintiff.”

General damages

General damages represent the type of damages that cannot be easily assigned a monetary
value, for example pain and suffering, loss of consortium and emotional trauma. This head of
damage is normally presumed by the court to have emanated from the defendant’s act and cannot
be precisely quantified. It need not be specifically pleaded, but evidence must be adduced towards
establishing it.*

4
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Thus, in a product liability claim, general damages are recoverable if there is basis for such
an award. For instance if the ensuing injury occasioned by the defective product causes loss of
expectation of life or loss of amenities.”

Punitive Damages.

Punitive damage is awarded with the intention of punishing the defendant rather than
compensate the claimant and are only available in precise and limited circumstances such as
where the defendant is guilty of oppressive or unconstitutional action or has calculated that the
money to be made from his wrongdoing will probably exceed the damages payable.*

However, there seems to be some kind of reluctance on the part of courts to award punitive
damages in cases involving product liability claims save for when the court feels a strong need
to show judicial disapproval of the tortfeasors conduct. For instance, if the defendant’s conduct
has been calculated by him to make a profit of which may well exceed the compensation payable
to the claimant.” There has been series of arguments proffered in support and against the award
of punitive damages in respect of product related claims.*It must be noted that while claims
for punitive damages for losses occasioned by product defects are yet to task Nigerian courts,
Nigerian courts are likely to follow the English law position on this issue for reasons stated earlier
in this work.

It is however our view that due to the spate of production and importation of fake adulterated
and substandard goods in and into Nigeria which put life and limb in danger despite the existence
of laws prohibiting such reprehensible practices; it is posited that Nigerian courts should be
willing to award punitive damages in respect of product related accidents if and when the
circumstances so demands.

Comparative Jurisprudence on Recoverable Damages under the Negligence
Regime
This segment is devoted to a consideration of whether the following types of damages are
recoverable under English, American and Indian laws: (a) Damage to person and accompanying
loss (b) Property damage and cost of repair to avoid a threatening loss and consequential loss
arising therefrom. (c) Damage to the defective product (d) Pure economic loss (e) Special damage
(f) General damage (g) Punitive damage

(a) Damages to person and accompanying loss:

Case law decisions and judicial opinions from all the courts in the jurisdictions forming the
basis of the comparative discourse in this work evidenced the fact that recovery is allowed for this
head of claim.” This head of claim includes damage for personal injury, pain, agony, shock and
discomfort.”

(b) Property damage: Cost of repair to avoid threatening harm and consequential loss arising
therefrom

The position whether recovery will be allowed for damage caused to the defective product under
English law itself is controversial. This view is premised on the fact that actual damage to a person or
other property is a condition precedent to recovery of damage in respect of loss caused by a defective
product.”® If a component part of a product is defective, thereby causing damage to the entire
product itself, it has been posited that recovery would not be allowed under such circumstances.*



Amity International Journal of Juridical Sciences ISSN N0.2395-4019 2022

In addition, considering whether damage to the product caused by a defect in a component
part consisting of the product is recoverable, Lord Bridge in the D & F Estates Ltd v Church Comrs
for England,® case observed as follows:

...It may be arguable that in the case of complex structures, as indeed possibly in the case
of complex chattels, one element of the structure should be regarded as, for the purpose of the
application of the principles under discussion, distinct from another element, so that damage
to one part of the structure caused by a hidden defect in another part may qualify to be treated
as damage to other property, and whether the argument should prevail may depend on the
circumstances of the case.*

The logical inference to be drawn from the above case is that it is possible to recover for
damage to the product as a result of a defect in its component part because such damage can be
classified as damage to other property, damage to the defective product itself cannot be treated
as damage to other property. In view of this, it our humble view that recovery will not be allowed
under such circumstances.

The position of the law on whether damage to the defective product is recoverable in the
United States of America is not settled. It varies from state to state. Some states allow recovery for
damage to the defective goods;” while some others allow recovery for physical damage to other
property.*® We are of the view that the law in India, subject to exigencies and justice of the case
in question is likely to follow as persuasive authority English law decisions in this regard.* This
position is however without prejudice to the rights reserved by the provisions of of the Indian
Consumer Protection Act of 2019.

Suffice to note as earlier stated above that recovery will not be allowed for damage occasioned
to the defective product under the Donoghue case principle since damage to other property is
required before recovery is allowed.

(c) Remedial cost to avoid a threatening defect and consequential losses

Instances abound when a defect, which threatens or pose a serious danger to a product is
discovered before it renders any havoc. To avoid the destruction of the product, remedial or repair
work may be carried out to avert such danger. The question is whether such costs are recoverable.
There are two conflicting views on this issue under English law. On the authority of the case of
Dutton v Bognor Regis Urban District Council,® which concerned the liability of a local authority
for cracks that appeared in a house soon after it was built; Lord Denning, who delivered the
judgment of the court, held the Council liable for the cost of repair when he stated thus:

I would say the same about the manufacturer of an article. If he makes it negligently with a
latent defect (so that it breaks to pieces and injures someone), he is undoubtedly liable. Suppose
that the defect is discovered in time to prevent the injury, surely he is liable for the cost of repair.*

In contradistinction to the above position, the English case of D & F Estates Ltd v Church
Comrs for England,*” supports the proposition that remedial costs which were classified as
economic were not recoverable. In this case, the plaintiff’s action in negligence to recover for the
cost of remedial work carried out by renewing the plaster-work was disallowed by the majority.
It was seen as pure economic loss, which was not recoverable under the rules of the Donoghue v
Stevenson® case. Lord Bridge summed up the principles as follows:

If the hidden defect in the chattel is the cause of personal injury or damage to property other
than the chattel itself, the manufacturer is liable. But if the hidden defect is discovered before

6
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any such damage is caused, there is no longer any room for the application of the Donoghue v
Stevenson [1932] A.C.562 principle. The chattel is now defective in quality... If the defect is
discovered before any damage is done, the loss sustained by the owner of the structure who has to
repair or demolish it to avoid a potential source of danger to third parties would seem to be purely
economic.*

From the above case, one may draw the inference that the cost of remedial work may not be
recoverable, but recovery for the cost of remedial work to avert danger is recoverable.” However,
it our view that the decision in Dutton’s case'® above accords with the dictates of justice and the
same is preferred.

The position of the law on this particular area is not settled under America law; it varies from
state to state. As earlier observed in the preceding section of this work, some states allow recovery
for remedial cost and damage to the defective goods” while others do not. For instance, the
Pennsylvania Supreme Court has recognized the economic loss rule. If a product malfunctions, a
claimant cannot sue in tort, whether the theory is negligence or under the strict liability regime. If
the malfunction only damages the product itself, a claimant’s remedy lies in contract.*

It is posited that the Indian law is likely to follow the English law position as decided in the
case of Dutton v Bognor Regis Urban District Council® as persuasive authority in respect of this
category of claim. The case supports the view that remedial costs incurred to prevent the injury is
recoverable. This decision is just and expedient and in line with one of the fundamental objective
of tort law which is to restore the injured party to its original position before the injury occasioned
by the tortfeasor.

(d) Pure Economic Loss

Whether recovery is allowed for pure economic losses accompanying property damage under
the principles of English tort law is doubtful.* The position under tort law is that tort mechanisms
are reluctant to protect economic losses, except under certain circumstances. Primarily, recovery
in negligence has always been connected with the existence of physical damage.”’ The position
concerning recovery for economic loss remains controversial in America.”> There are three
different views on this issue. These can briefly be summarized as follows:*

(a) The first view is represented by the decision in the case of Seeley v White Motor Co.*
In this case, the claimant, who had entered into a conditional sale agreement with the
manufacturer of a truck, sued the manufacturer for its defective condition. He claimed
for loss of profit, refund of the initial deposit made, cost of repair caused by the defective
condition and economic loss. Justice Traynor refused the claim for economic loss, while
the claim for physical loss, though recoverable, was denied because it had not been
proved. On the authority of this case, pure economic losses are not recoverable, whereas
physical damage to persons or property, along with economic loss accompanying them,
is recoverable. The principle of no recovery where the defective product damages itself
was also given approval in the case of East River Steamship Corporation v Transamerica
Delaval Inc.” In this case, the charterers of an oil transporting supertanker sued the
manufacturer of a turbine which had been supplied as “an integrated package” used as the
main propulsion unit on the tankers. The turbine malfunctioned, and this led to additional
damage to other parts of the turbine with no further damage to persons or property. The
charterers in their action claimed for cost of repair and “associated loss of profits”. The
charterers’ claim was disallowed by the court because there was no damage to person or
other property.* Blackman J concluded as follows:
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The intermediate positions, which essentially turn on the degree of risk, are too
indeterminate to enable manufacturers easily to structure their business behavior. Nor do
we find persuasive a distinction that rests on the manner in which the product is injured.
We realize that the damage may be qualitative, occurring through gradual deterioration or
internal breakage. Or it may be calamitous... But either way, since by definition no person
or other property is damaged, the resulting loss is purely economic. Even when the harm
to the product itself occurs through an abrupt, accident-like event, the resulting loss due to
repair costs, decreased value, and lost profits is essentially the failure of the purchaser to
receive the benefit of its bargain - traditionally the core concern of contract law.”

(b) The second view, which allows recovery in a situation where the damage is to the
defective product itself, was delivered a few months before the Seeley’s case by the
New Jersey Supreme Court. This was the case of Santor v A & M Kargheusian Inc.” The
claimant was able to recover against the manufacturer for the cost of damage done to
the carpet purchased, despite the fact that there was no damage to other property. The
court held the manufacturer liable under the strict liability regime and implied warranty
theories. Justice Francis stated as follows:

Existence of the defect means violation of the representation implicit in the presence of the
article in the stream of trade that it is suitable for the general purpose for which it is sold
and for which such goods are generally appropriate. As we have said, the representation is
found in the law. If it is not a fact — if the article is defective and the defect is chargeable to
the manufacturer, his must be the responsibility for the consequent damage or injury.”

(c) The third view is a middle course approach where recovery is allowed for remedial
measures, which are undertaken for the purposes of avoiding dangers, which are
unreasonable and are likely to cause harm to a person or physical property. This view was
expressed in the case of Pennsylvania Glass Sand Corp v Caterpillar Tract Co.?

In India, there is the likelihood that recovery will be allowed for pure economic loss
associated with a defective product where there are special relationship between the
parties. This view is premised on the High court decision of Singapore; a jurisdiction
which legal system share some features with that of India. In that decision, the court
allowed a claim for pure economic loss claim hinged on the doctrine of negligence.

(e) Punitive Damages

Punitive damage in tort is meant to punish, deter and condemn the tortfeasor, it serve wider
social functions such as condemnation, general deterrence, and appeasement of the victim’s right.

However, English law is slow to award punitive or exemplary damages. Punitive damages
are available for all torts that involve a willful element on the part of tortfearsor. Lord Nicholls
succinctly captured the rationale behind punitive damage as follows in the case of Kuddus v Chief
Constable of Leicestershire Constabulary:

From time to time cases do arise where awards of compensatory damages are perceived as
inadequate to achieve a just result between the parties. The nature of the defendant’s conduct
calls for a further response from the courts. On occasion conscious wrongdoing by a defendant
is so contumelious, that something more is needed to show that the law will not tolerate such
behaviour. Without an award of exemplary damages, justice will not have been done. Exemplary
damages, as a remedy of last resort, fill what otherwise would be a regrettable lacuna.
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The award of punitive damage in product liability claims is not novel in America .Courts in
this jurisdiction will award punitive damage if the manufacturer had acted with an evil motive or
with reckless indifference.” While some states have statutes, which regulate the award of punitive
damage, others do not. Where there is no statute in existence, the award of punitive damage is
governed by the common law.* In order to claim punitive damages, the plaintiff must show more
than negligence or gross negligence on the part of the tortfeasor.®

In India, the award of punitive damage is not alien to the country’s jurisprudence on tort. The
Indian courts have ruled in a plethora of cases influenced by the decision in Rookes v Benard® that
punitive damages can be awarded. One of such circumstance is in cases where the defendant’s
conduct has been calculated to make a profit for himself, which may well exceed the compensation
paid to the tortfeasor.” It therefore follows that where a manufacturer purposely introduce a
defective product into the stream of commerce to make profit for himself which may exceed the
compensation payable to the claimant, the court will not hesitate to impose punitive damage.

(f) Special Damages

Special damages are also recoverable in all the jurisdictions forming the basis of our
consideration in this discourse. The only limitation is that it must be pleaded i.e. that is specially
claimed and credible evidence must be adduced to substantiate such claim.®

The above is a brief discourse of recoverable damage in product liability claim in the
jurisdictions which formed the basis of our comparative examination in this paper. The lessons
learnt from our comparative examination can be summarized as follows:

Lessons Learnt from Comparative Jurisprudence

From the comparative examination carried out in this work, the following lessons are learnt:

a.  Recovery is allowed for loses arising from product defects in respect of damage to person or
property under English, American and Indian laws.

b.  Whether recovery is allowed for damage to the defective good under English law is
controversial reason being that damage to other good is a prerequisite for recovery under
the principle enunciated in the case of Donoghue v Stevenson (supra). The position in
this regard under American law is not settled; it varies from state to state. The first view
is represented by the decision in the case of Seeley v White Motor Comp; (supra) which
disallowed recovery on the ground that there was no damage to person or property. The
second view is represented by the decision in the case of Santor v A & M. Kargheusion Inc,
(supra) a case which allowed recovery to the damage done to the carpet despite the fact that
there was no damage to other person. The third view which is a moderate approach allow
recovery for remedial cost taken to avoid damages which are unreasonable and are likely to
harm a person or cause physical damage. This is represented by the decision in Pennsylvania
Glass Sand Corp v Caterpillar Tract Co. (supra).

In there there is the likelihood that recovery will not be allowed under this head of claim
based on the English decision of Donoghue v Stevenson (supra) which require that there
must be damage to other good.

c.  On recovery for pure economic loss, the general position under English law is that tort
mechanisms are reluctant to protect pure economic loss, except under certain circumstances.
However, recovery under the negligence system has always been connected with the
existence of physical damage. Thus, in the case of Junior Books v Veitchi Co Ltd the House
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of Lords allowed the claimant to claim the cost of repair and other consequential damages.
The above also represents the position under American law, save for slight variation in some
States in America.

Emerging judicial opinion from Singapore, a judicial system that has close affinity with
the Indian legal system tend to support the view that recovery may be allowed for pure
economic loss in exceptional circumstances where there is special relationship between the
parties as evidenced by the decisions from Singapore, and Australia.

(c) Itis not settled under the English law whether claim can be made for remedial cost to avoid
a threatening defect. The reason for this proposition is that there are conflicting decisions
in this regard. Under the English law, we are of the view that the decision of Lord Denning
where recovery was allowed for remedial cost in the case of Dutton v Bognor Regis
United Building Co Ltd, (supra) is preferred. This is in contradistinction with the decision
in the case of D & F Estates Ltd v Church Comrs for England (supra) which supports the
proposition that remedial costs classified as economic loss were not recoverable. However,
under American law, there are three views in this regard which we have discussed above
It is humbly submitted that the courts decision in the case of Dutton v Bognor Regis Urban
District Council (supra) is also posited in this work as the probable position of Indian law in
this regard.

Whither Nigerian Jurisprudence

The above discourse is a summary of recoverable damages, which may be claimed for losses
occasioned by a defective product under the doctrinal principle of negligence. While it is not in
dispute that recovery is allowed in all the jurisdictions which formed the basis of our discussion
on damage to person or property, the position regarding remedial cost, damage to the defective
product and pure economic remain controversial in some of the jurisdictions discussed in this
work. While not unmindful that tort mechanisms are not meant to protect purely economic
interest, coupled with the fact that tort mechanism strives to restore the claimant to the position
he was before the injury occasioned by the tortfeasor; the basic fact is that where there is a wrong
there must be a remedy. It is in this light that we believe that in the interest of justice, Nigerian law
relating to damages occasioned by defective product should be in line with modern trend which
focus primarily on ensuring that justice is done. In view of this coupled with lessons learnt from
comparative jurisprudence we are of the view that Nigerian law should be in-tandem with the
undermentioned position:

(a) Nigerian law should continue to allow recovery for personal and property losses occasioned
as a result of the manufacturer’s or seller’s negligence. The circumstances whether recovery
for economic losses under English Law is allowed however remain unsettled. In view of
the conflicting decisions on this issue, it is suggested that in the interest of justice, recovery
should be allowed only where it is a foreseeable damage and there is a close connection or
relationship between the parties.

(b) On recovery for remedial cost incurred to avoid a threatening defect and consequential
losses; it is suggested that recovery should be allowed for remedial costs carried out to avoid
a threatening danger along with foreseeable economic loss arising therefrom. The reason
for this position is to make the manufacturer liable for his negligence; one however is not
unmindful that such claim is equally cognizable in contract. However if such is not allowed
under the tort law mechanism a non-purchaser will be caught by the privity bar.

(c) Related to the above, is the issue bordering on the recovery of damages to the defective
product. The position on recovery for such loss is also unsettled under comparative
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(e)
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jurisprudence discussed in this work. It is submitted that recovery for damage to the
defective product should be allowed where such damage is accompanied by personal
damages which extend or include damage to the defective product. Suggesting that recovery
for the loss occasioned to the defective product should only be left within the purview of the
contract law amount to dissipation and duplication of judicial time and financial expenses.

While not unmindful of the fact that compensation is the dominant remedy if not the
purpose of modern tort law; punitive damages are exception to the fundamental principle
in modern law of remedies that tort damages should restore the victim to the pre-tort
condition (restitution in integrum). It is suggested that in view of the spate at which fake
and substandard goods which put lives, limb and properties in danger are imported and
manufactured in Nigeria, the Nigerian courts should be ready to impose punitive damages
where and when the circumstances of the case so demands. The reluctance or hesitation on
the part of the courts in not doing so is at the expense of safety and lives which the law seeks
to protect.

Recovery should also be allowed for pure economic loss where there is special relationship
between the parties justified by justice and exigencies of the case in question. However, the
court should be reluctant in doing this save in exceptional circumstances.

Conclusion

The above discourse is a summary of recoverable damages in respect of loss occasioned by
defective product. While Nigerian courts are yet to be tasked with complex issues relating to
claims for expenses incurred to remedy a threating defect, damage to the product itself, and pure
economic loss; a direction has been provided in this work in the preceding segment. Justice is
a double-edged sword, i.e. justice to the tortfeasor and the victim. However, since the claim for
pure economic loss may be indeterminate, courts should be cautious in awarding same; while the
existence of a special relationship between the parties, justice and peculiar circumstances of the
case should be used as parameters in awarding punitive damages.
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